IN THE DISTRICT COURT IN AND FOR TULSA COUNTY
STATE OF OKLAHOMA

DR. JIM SISNEY, an individual,
Plaintiff,

Vs. Case No. CJ-2008-06173
MIKE RAMPEY, an individual,
DOUGLAS HUDKINS, an individual,
MARYANNE FLIPPO, an individual;
SHARI WILKINS, an individual; and
SHARON WHELPLEY;

LN N N N N N N N N N N N N

Defendants.

THE DEFENDANTS’ MARYANNE FLIPPO, SHARI WILKINS
AND SHARON WHELPLEY’S RESPONSE AND OBJECTION
TO THE MOTION TO QUASH FILED BY
STATE REPRESENTATIVE MIKE RITZE

Come now the Defendants, Maryanne Flippo, Shari Wilkins and Sharon Whelpley
(“Defendants™) and submit this Response and Objection to the Motion to Quash filed by State
Representative Mike Ritze.

BACKGROUND

1. This action was filed by Jim Sisney on September 3, 2008.

2. Sisney filed his First Amended Petition on October 1, 2008.

3. In his First Amended Petition, Plaintiff alleges claims for defamation, tortuous

interference with a business contract, and intentional infliction of emotional distress, against all



Defendants', premised upon his contentions that the Defendants, or some of them, made statements

accusing the superintendent of “stealing from the schools ...”:

42. On August 12, 2008, the School Board held a special Board meeting regarding
the hiring of an attorney, without consulting Superintendent Sisney, which is a
violation of BASD Policy 15.1.

43. Dr. Sisney was later informed that on more than one occasion, Douglas J.

Hudkins, previously identified as friend to the Rampeys and recipient of Air
Assurance heating and air service paid for by BASD, has been openly making

accusations that Dr. Sisney was “stealing from the schools and trying to blame it on
the Rampeys™ and that Dr. Sisney should be fired. Mr. Hudkins has also stated that

this information came directly from Rampey himself.

4. In discovery responses provided by the Plaintiff, Sisney identified Rep. Ritze as the
Plaintiff's source for the statements as alleged in 943 of his First Amended Petition. (Plaintiff's
Answers to Defendant's First Interrogatories dated August 10, 2009, Exhibit 1).

5. James Michael Ritze was elected as a State Representative on July 29™ of 2008. He
defeated the Defendant Maryanne Flippo in the Republican primary.

6. Ritze was not sworn in as a State Representative until November 18, 2008.

7. The Plaintiff has listed Ritze as a witness in both this case and in the case of Sisney vs.

ISD No. 3, Case No. 09-CV-253-TCK-PJC, Northern District of Oklahoma’ .

'0ther Defendants are Mike Rampey and Douglas Hudkins

2Plaintiff's other claims labeled, “injurious falsehood” and “invasion of privacy/false
light,” were dismissed by the Court on April 20, 2009, upon the Defendants' motions to dismiss.

3The federal case against the Broken Arrow School District has recently been dismissed
by the Court, without prejudice.
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8. In his Rule 26 disclosures in the federal case filed against the Broken Arrow School
District, Sisney identified the Oklahoma City law firm of Collins, Zorn and Wagner as attorneys who
were representing Mike Ritze (See Exhibit 2 attached hereto).

9. On Thursday, January 7, 2010, Phyllis Walta* contacted the law firm of Collins, Zorn and
Wagner in an attempt to schedule Rep. Ritze’s deposition. Ms. Walta was informed by e-mail that
the firm did not represent Ritze (See Exhibits 3 and 4 attached hereto.)

10. On Monday, January 11, 2010, Walta sent an e-mail to Sisney’s attorneys (See Exhibit
5 attached). In this e-mail Walta asked if they had the name of other counsel who represented Ritze
since the law firm of Collins, Zorn and Wagner stated they were not his counsel. Walta informed
Plaintiff’s counsel that she was concerned about getting Ritze and Reynolds served prior to the start
of the legislative session. Walta did not receive a response to this e-mail.

11. On Wednesday, January 20®, 2010, Ms. Walta called the legislative office of State
Representative Mike Reynolds to try to set up the depositions of both Representative Reynolds and
Representative Ritze. Walta explained to the legislative assistant that she was willing to wait until
after February 1 to take their depositions due to a health issue with one of the attorneys in this case,
but that she needed to know if Ritze would agree to voluntarily produce himself for a deposition after
that date. The legislative assistant said she would give the message to Rep. Ritze.

12. On Thursday, January 21, 2010, Walta received a telephone call from an attorney with
the Oklahoma House of Representatives, Amy Alden. Ms. Alden stated she hadn’t spoken to Rep.

Ritze yet, but she would probably be claiming legislative immunity for Ritze.

“Walta is counsel of record for the Defendants Flippo, Whelpley and Wilkins
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13. Walta then sent a subsequent e-mail to Ms. Alden on January 21, asking if she would
find out if Alden would be authorized to accept service on the subpoena for Rep. Ritze (See Exhibit
6 attached hereto). Walta stated:

“If not, would you ask them?® if they could give me a time tomorrow when I

could have the process server meet them so we can serve them without

disturbing their day? I would like to do all of this in a professional manner.

I understand that they may have legal objections to the subpoenas for their

depositions based on legislative immunity, but I would hope that they would

agree to accept service in a manner that will serve the needs of everyone.”

Walta did not receive a response to this e-mail.

14. Walta then sent an e-mail to Plaintiff’s counsel late in the day on January 21%, 2010 (See
Exhibit 7 attached hereto). In this e-mail Walta informed Plaintiff’s counsel that she had tried to get
this issue resolved but that she was to the point where she would have to issue subpoenas. Walta
informed Plaintiff’s counsel that she was going to set Rep. Ritze’s deposition for the afternoon of
January the 29" in Tulsa. Walta told Plaintiff’s counsel if they had any other suggestions on how
to proceed in this matter to let her know. Walta did not receive a response to this e-mail.

15. On January 22™, 2010, Walta issued a subpoena for the deposition of Rep. Mike Ritze
(See Exhibit 8 attached hereto). Walta also issued a Notice of Deposition which was sent both by
e-mail and mail to all attorneys of record in the case (See Exhibit 9 attached hereto). The deposition
was set for Friday, January 29%, 2010.

16. On Friday, January 22", Darrel Newman, a licensed process server, was given the

subpoena to serve on Rep. Ritze. Newman went to the medical offices of Dr. Ritze located in Broken

Arrow, Oklahoma. Newman was informed by the office manager, Nancy Isbell, that Dr. Ritze was

SMs. Walta was also trying make arrangements for the deposition of Rep. Mike Reynolds.
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not in the office, but that he [Rep. Ritze] had been expecting the subpoena and that he [Ritze] had
authorized her [Nancy Isbell] to accept service on his behalf. Ms. Isbell took the subpoena, along
with the check for witness fees, and showed Mr. Newman that she had written the deposition date
on Dr. Ritze’s appointment book. (See Exhibit 10, affidavit of Newman, attached hereto).

17. The witness fee for the deposition which was given to Rep. Ritze’s office manager has
not been returned.

18. At approximately 4:30 p.m. on Monday, January 25", Walta received a telephone call
from attorney James Dunn. Mr. Dunn informed Walta that he was representing Rep. Ritze and had
prepared and was filing a Motion to Quash the subpoena served on Friday. Dunn faxed a copy of
the Motion to Quash to Walta’s office shortly after this telephone call.

19. The Motion to Quash represents to the Court that Dunn contacted Walta to attempt to
work out the issues in the Motion to Quash prior to filing, however, the telephone call to Walta was
made after the Motion to Quash was prepared. At no time did Dunn attempt to work out the issues
contained within the Motion to Quash with Walta.

20. Sisney has testified in his deposition that he is friends with Rep. Ritze. Sisney also
testified that Ritze (prior to being sworn in as a state representative) came to Sisney’s office and
asked if Sisney was stealing money. Sisney testified that Ritze told Sisney he had heard this
comment about stealing money from Defendant Hudkins. (See Exhibit 11, excerpts from the
deposition of Jim Sisney in the above referenced federal case, attached hereto).

21. Rep. Ritze ran against the Defendant Maryanne Flippo for the position he currently

holds.
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22. Rep. Ritze circulated a petition to remove Defendants Flippo, Wilkins and Whelpley
from office. Rep. Ritze signed the pages certifying that he collected the signatures and then
notarized his own signature. (See Exhibit 12 attached).

23. ITtis a violation of state law for Rep. Ritze to notarize his own signature. The Defendants
wish to inquire of Rep. Ritze concerning his signatory on the petition for removal of the Defendants

contained in Exhibit 10. See 49 Okl.Stat.§6.

ARGUMENT AND AUTHORITIES
I

THE COURT SHOULD FIND THAT SERVICE OF THE
SUBPOENA ON REP. RITZE WAS VALID

The Defendants agree with Rep. Ritze that 12 Okl.Stat. §2004.1 controls the service of a
subpoena. Section C(1) of Section 2004.1 provides as follows:

1. A party or an attorney responsible for the issuance and service of a subpoena shall
take reasonable steps to avoid imposing undue burden or expense on a person
subject to that subpoena. The court on behalf of which the subpoena was issued shall
enforce this duty and impose upon the party or attorney, or both, in breach of this
duty an appropriate sanction, which may include, but is not limited to, lost earnings
and a reasonable attorney fee.

The Defendants have bent over backwards to “take reasonable steps to avoid imposing undue
burden or expense” on Rep. Ritze. Ms. Walta has:

° attempted to contact Ritze’s listed attorney

° has contacted Plaintiff’s attorney in an attempt to locate who else might be
representing Rep. Ritze, and when that failed,

° contacted Rep. Ritze and Rep. Reynolds’ legislative assistants to try to set up a
mutually agreeable time and place for their depositions.
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° Walta has asked the attorney for House of Representatives to please either accept
service on behalf of Rep. Ritze and Reynolds, or give her a date and time when the
process servers could serve them in a “professional manner.” When that failed,

] Walta contacted Plaintiff’s counsel again for help in securing their attendance and
received no reply.

The Defendants have certainly treated Rep. Ritze with respect in this matter. They have
attempted to schedule his deposition without imposing undue burden on him, as required by Section
2004.1. The question for this Court to decide is whether Rep. Ritze is evading service of legal
process.

Evasion of Process

“[P]ersonal service should not become a degrading game of wiles and tricks nor should a
defendant be able to defeat service simply by refusing to accept the papers,” Wood v. Weenig, 736
P.2d 1053, 1055 (Utah Ct.App. 1987), cited with approval in Reliance Ins. Co. v. Mast Const. Co.,
159 F.3d 1311 (10th Cir. 1998). “Itis the duty of a defendant to accept and submit to the service of
process when he is aware of the process server's purpose.” Hickey v. Merrit, 128 Ga. App. 764, 768,
197 S.E.2d 833 (1973). Although Rep. Ritze is a witness, not a party, the same tenets should apply
to the service of a subpoena as is applied to service of a summons.

As can be seen from the background information, Rep. Ritze was fully aware that the
Defendants wished to depose them. He was aware that a subpoena was being issued for his
testimony and production of documents in this case. After Rep. Ritze became aware of the
Defendants’ issuance of legal process and attempts to serve him, his maneuvers became evasive and
a game which is degrading to this Court. Regardless of the prospective deponent’s claim of

legislative immunity, he, as an elected official sworn to obey the laws of the State of Oklahoma,

should not be allowed to interfere with the Defendants’ right to serve him with legal process.
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The Defendants recognize that the §2004.1 requires service of a subpoena upon the person.
However, the question that the Court must decide is whether Rep. Ritze gave permission to his office
manager to accept service of the deposition subpoena and authorized her to inform the process server
of such agency. If Rep. Ritze did give Ms. Isbell such authority, then service upon the office
manager is valid service.

II
RITZE IS NOT ENTITLED TO LEGISLATIVE IMMUNITY
Burden of Proof

Rep. Ritze has the burden of showing this Court that he is entitled to legislative immunity.
Lindley v. Life Investors Insurance Company of America, 2009 WL 2245565 (N.D. Okla.) (slip op.)
at *18, quoting Kamplainv. Curry County Board of Commissioners, 159 F.3d 1248, 1251 (10th Cir.
1998).

Legislative Immunity

Rep. Ritze correctly cites to Article V, Section 22 of the Oklahoma Constitution as

¢ His analysis, is not, however, consistent

Oklahoma’s version of the “Speech or Debate Clause.
with the courts’ interpretation, analysis, and application/applicability of the provision.
The Speech or Debate Clause prohibits inquiry only into those things generally said or done

in the House or the Senate in the performance of official duties and into the motivation for those acts.

United States v. Brewster, 408 U.S. 501, 508, 92 S.Ct. 2531, 2535, 33 L.Ed.2d 507 (1972).

$0klahoma’s corresponding constitutional provision is “essentially identical to the
federal provision constituting the ‘Speech and Debate Clause™ Lindley v. Life Investors
Insurance Company of America, 2009 WL 2245565 (N.D. Okla.) (slip op.).
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The Clause thus does not protect acts that are not “legislative in nature,” even if they
are performed in a Member's “official capacity.” Gravel v. United States, 408 U.S.
606, 625, 92 S.Ct. 2614, 2626 n. 15, 33 L.Ed.2d 583 (1972). Nor does it insulate
“activities that are casually or incidentally related to legislative affairs but not a part
of the legislative process itself.” Brewster, 408 U.S. at 528,92 S.Ct. at 2545.... [T]he
Court has found that many activities routinely engaged in by lawmakers, such as
constituent services, communications with government agencies, assistance in
securing government contracts, and speeches delivered outside of Congress, do not
qualify for immunity. Brewster, 408 U.S. at 512, 92 S.Ct. at 2537; Gravel, 408 U.S.
at 625, 92 S.Ct. at 2627...”

U.S. v. Rose, 28 F.3d 181, 187-188 (D.C. Cir. 1994)
The issuance of press releases and newsletters to constituents is also not protected by the
Speech and Debate clause:

A speech by Proxmire in the Senate would be wholly immune and would be available
to other Members of Congress and the public in the Congressional Record. But
neither the newsletters nor the press release was “essential to the deliberations of the
Senate” and neither was part of the deliberative process. Respondents, however,
argue that newsletters and press releases are essential to the functioning of the
Senate; without them, they assert, a Senator cannot have a significant impact on the
other Senators. We may assume that a Member's published statements exert some
influence on other votes in the Congress and therefore have a relationship to the
legislative and deliberative process. But in Brewster, 408 U. S, at 512, we rejected
respondents’ expansive reading of the Clause:

“It is well known, of course, that Members of the Congress engage in
many activities other than the purely legislative activities protected by
the Speech or Debate Clause. These include . . . preparing so-called
‘news letters’ to constituents, news releases, and speeches delivered
outside the Congress.”

ok 3k ok sk ok ok

We are unable to discern any “conscious choice” to grant immunity for defamatory
statements scattered far and wide by mail, press, and the electronic media.

Hutchinson v. Proxmire, 443 U.S. 111, 131-132 (U.S. 6-26-1979)
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Initially, in asserting that “the Oklahoma Supreme Court has established absolute immunity
for legislators” [Motion at p. 3], clearly Ritze has confused, or is attempting to confuse, the related
but separable doctrines of “legislative immunity” and “legislative privilege.” While, the two terms
are, as the Northern District noted in Lindley (infra), sometimes used interchangeably, the two are
distinctive. “Generally, legislators' immunity from suit is referred to as ‘legislative immunity,” and
the evidentiary privilege accorded legislators is referred to as the ‘legislative privilege.”” Lindley,
supra at *5. With one exception (the Chapman opinion, discussed below), the cases cited by Rep.
Ritze all involved suits asserting claims against a legislator, which would invoke the legislative
‘immunity from liability,” and as such are not particularly relevant here.

The distinction is particularly relevant here, since no suit is pending or threatened against
Rep. Ritze in this action, nor is his testimony and relevant documents sought for any purpose that
would appear to involve any potential liability for the state representative. Thus, the only issue
presented is whether Rep. Ritze may properly assert “legislative privilege” against testifying and
producing relevant documents in this action.

“The United States Supreme Court has broadly interpreted the [Speech and Debate Clause]
as protecting ‘legislative acts’ which are ‘clearly a part of the legislative process - the due
functioning of the process,” as well as a legislator's motivation for those acts. Legislative acts are
matters that are ‘an integral part of the deliberative and communicative processes by which
Members participate in committee and House proceedings with respect to the consideration and
passage or rejection of proposed legislation or with respect to other matters which the Constitution
places with the jurisdiction of either House.” ‘The line separating protected from unprotected

legislative activity lies in the distinction between “purely legislative activities” and those that are
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